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Mail Stop Appeal Brief - Patents 
Commissioner for Patents 
P. O. Box 1450 
Alexandria, VA 22313-1450 

An Appeal Brief was filed on August 28, 2006 pui^uant to the appeal fh>m the 
U.S. Patent and Trademark Office final rejection of claims in the above-identified 
applK^atlon in an Office Action maUed on April 4. 2006. A Notice of Appeal was filed on 
July S, 2006. 

■nic Office mailed a Notification of Non-Compliant Appeal Brief on September 1 1 
2006. n,e Notification cites two non-compliance issues lelating to the originally filed 
Appeal Brief. 

First, the Notification asserts the originally filed Appeal Brief does not contain the 
.terns required under 37 C.FJl. § 41.37(c). Particularly, U.e Notification stetes that the 
Appeal Brief does not contain a concise statement of each ground of injection presented 
for review pursuant to 37 C.F.R. § 41.37(cXlXvi). In response, the Appeal Brief has 
been amended to ixK^lude the statutes and references according to the rejections per the 
Office Action. 
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Second, the Notification asserts the Appeal Brief does not contain a coitect copy of 
the appealed claims as an appendix thereto pursuant to 37 CJF.R. § 41.37(c) (1) (viii). In 
response, the Claims Appendix has been amended to include only the claims involved in 
the appeal. Claims that a« allowed, cancelled, or withdrawn have been removed from 

the Claims Appendix. 

The Notification requires the Applicant to file an appmpriate coitection within 
one month or thirty days from the mailing date of the Notification, whichever is longer. 
As such, this Amended Appeal Brief is filed in response to the Notification mailed on 
September 1 1. 2006, and is timely up to and including October 11, 2006. Authorization 
is hereby given to charge any additional fees which may be required, or credit any 
overpayment, to Deposit Account Number 16-2480 in the name of The Procter & Gamble 
Company: 



REAL PARTY IN INTBRRRT 
The real party in interest is The Procter &. Gamble Company of Cincinnati. Ohio. 

RELATED APPPAT g AND INTRRPFPEMrpg 
There are no known related appeals, interferences, or judicial proceedings. 

STATUS OF rr AIMS 
Claims 1, 2, 4. 10, and H stand rejected. Claims 3 and 3-9 have been withdrawn. 
Claims 12-21 have been cancelled. 

Claims 1. 2. 4, 10, and 1 1 are appealed. 

A complete copy of the appealed claims is set forth in the Claims Appendix 
attached herein. 

STATUS OP AMENDMRNTR 
No amendment was filed subsequent to the final Office Action. 



SUMMARY QF CT AIMED SUBJECT MATTRR 
The present invention relates to an absorbent product c<miprising a package and at 
least n absorbent articles contained in the package, wherein n is greater than 10. Page 5, 
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line 32 -page 6. line 1. Eiich of the absorbem articles has a body contacting surface and 
a garment contacting surface opposing the body contacting surfece. Page 6, lines 1-2. 
Each of the absorbent articles comprises a component material disposed between the body 
contacting surfece and the garment contacting surface, ftige 6, lines 2-6. The component 
material has a printed graphic which is seen through either the body contacting surface or 
the garment contacting surface. Page 6, lines 10-12. The printed graphic of each of the n 
absorbent articles is different from the graphic of each of the remaining absorbent articles. 
Page 6, lines 17-28. Furthermore, all of the printed graphics of the n absorbent articles 
have a predetermined association. Page 8, line 10-14. 

PROUNDS OF RFJKfrnrrtM tq be RRV TR WED on APPFv^ r 
I. Claims I, 2, 4, 10, and 11 stand finally rejected under 35 USC § 102(e) as being 
anticipated by U.S. Patent No. 6.558.499 to Pargass et al. (hereinafter referred to 
as "Paigass'O. 

Claim 4 stands finally rejected under 35 U.S.C. §103(a) as being unpatentable 
over Pargass in view of International Publication Number WO 00/13632 to 
Stavrulov (hereinafter referred to as "Stavrulov"). 



I. 



ARGUMRNTR 

Rejection of Claims 1, 2, 4, 10, and 11 under 35 USC § l«2(e) over Pargass. 
A. Claims 1, 2, 4, 10, and 11 - In support of this rejection, the Office points 
to various stnictures presented in the product of Pargass. Specifically, the Office states: 
Pargass et al disclose an absoitent product (10) comprising a package 
(col. 5. 1. 4) and at least n absorbent articles contained in the package, 
wherein n is greater than 10 (col. 5, 1. 5), each of the absorbent articles 
having a body contacting suifiice (14) and a garment contacting surface 
(22) opposing the body contactrng sur&ce, each of the absorbent articles 
comprising: a component material (26) disposed between the body 
contacting sur&ce (14) and the garment contacting surfece (17), die 
component material (26) having a printed graphic (21) which is seen 
throu^ either the body contacting surfece or the garment contacting 
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surface (fig. 1); wherein prmted graphic (21) of each of the n 
absorbent articles is different from the graphic of each of the remaining 
absorbent articles and aU of the printed graphics (21) of the n absorbent 
articles have a predetermined association (col. 15, H 44-52). 

However. Appellant asserts that Pargass &iis to teach each and every limitation present in 

the recited claims. 

Claim 1 (and all dependent claims thereof) includes tiic limitation of "the printed 
graphic of each of the n absorbent articles is different fi«m the graphic of each of the 
remaining absorbent articles." The claim is directed to absorbent articles within a 
package wherein each article has a printed graphic different from printed graphics on 
remaining articles. The passage cited by the Office in support of the rejection (Le., col. 
15, lines 44-52) states, "The tenn 'variety pack' refers to a set of Individual absorbent 
articles continuously manufactured in-line, wherein each absorbent article includes as 
least one graphic thcieon, and wherein at least one graphic included on each individual 
absorbent article differs from at least one graphic on adjacent absorbent articles fai the 
manufacturing line." This passage does not teach or suggest Appellant's limitation where 
each article has a printed graphic different &x»n the printed graphic on the remaining 
articles. Pargass merely teaches that, on the manufteturing line, adjacent absorbent 
articles have different graphics. 

Furthermore, Pargass discloses that the varies pack will include repeating 
articles. See Col. 5. lines 2-6 C'ln other words, a variety pack of absorbent articles is 
provided such that, for example, each package of absorbent articles contains anywhere 
from 3 to 15, and preferably from 5 to 10. distinct repeating graphics in each package.") 
and col. 15, lines 62-64 ("As such, the "set" of absorbent articles in the variety pack will 
include four repeating articles."). These passages further strengthen Appellant's assertion 
that Pargass does not teach AppeUant's limitation of "the printed graphic of each of the n 
absorbent articles is diflfisrent from the graphic of each of the remaining absorbent 
articles." 

Claim 1 (and all dependent claims thereoQ finiher recites tiie limitation of 
•Vherein all of the printed graphics of the n absorbent articles have a predetermined 
association." In reference to tiiis limitation, the Office cites column 15. lines 44-52 of 
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Pargass (ie., 'TTie term 'variety pack' „fers to a set of individ,«l .bsorbeirt articJes 
continuously manufectured In-line, ^ttem each absorbent article includes at least one 
gmphic thereon, and wherein at least one graphic included on each individual rf,sorbent 
article differs from at least one graphic on a(«acent absorbent articles in the 
manufacturing hne«). It is unclear how the passage from Pargass teaches or suggests 
Appellant's limitation of printed graphics having ««a piedeteimined association." 

B. Claim 2 - In support of the rejection, the Office states, "Pargass et al 
disclose the predetermined association includes a predetermined order, and the n 
absorbent articles are stacked in the package in acconlance with the predeteimined order 
(col. 5, 11. 2-6)." TTic passage at column 5. tines 2^ of Pargass states. «In other woids, a 
variety pack of absorbent articles is p«,vided such that, for example, each package of 
absorbent articles contains anywhere from 3 lo 15, and prefenibly fiom 5 to 10. distinct 
repeflfti«««!pAfcs in each package." (Emphasis added). The Office's rejection of Claim 
2 is based on a passage clearly stating that the package has repeating graphics. However. 
Claims 2, dependent from and Incoiporating all of the limitations of Claim 1, recites thai 
"the printed graphic of each of the n absorbent articles is different from the graphic of 
each of the remaining absorbent articles." The passage cited by the Office presents a 
contradiction. By using the passage of Pargass as support for the predetermined order, 
the articles of Pargass necessarily have repeating graphics which is contrary to the 
limitation that the printed graphic on each of the absorbent articles is different fiom the 
graphic on the remaining articles. Therefore. Pargass camiot teach each and every 
limitation of Claim 2. 

C. Claun 4 - The OflSce states, "Pargass et al disclose the predetermined 
order is an order of usage instruction (col. 6, line 59)." Pargass discloses that written 
Instructions are an example of a graphic. Col. 6, lines 49-59. WhUe Pargass discloses 
that the ahsofbent article can have written instructions as a graphic, there is nothing 
teaching or suggesting that the written instruction is provided in a predetermined order. 
As discussed above in regard to Claim 2, the only order found in Pargass is that of a 
repeating graphic, which necessarily prevents Paigass from teaching each and every 
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hmitation of Claim I. Appellant asserts tl»t Pargass fails to teach that '"d^e p«dcte™i„ed 
order ,s selected ftom group consisting of an order illustrating sto.y. an order for daiiy 
activity, an order for educational t«i„ing. « sequential indication means, an onler of 
usage .nstruction. an order illustrating child ca,^ tips, an order of sales promotion and 

combioatiotts thereof/* 

n. Rejectioo of Claim 4 ander 35 fT^n ^ 

^-^-^^ §103(a) over Pargass id view of 

Stavrolov. 

Tlie Office concedes. "Pargass et al. disclose the p.^etenni„ed order includes an 
orfer of usage instructions but does not expressly disclose an order iUustrating story, an 
order for daily activity, an order for educational tndning. a sequential indication means 
an order of usage instruction, an order illustrating child care tips, and an order of sales' 
promotion." The Office continues: 

Stavrulov, at page 3. lines 15- 22 expresses the desire and dear 
motivation to increase the attractiveness of sii^le use hygienic products 
such as diapers by covering the surface of the product with images in the 
form of texts and pictures of educational, entertaming. mstructive or other 
nature attractive to a consumer thereby increasing consumer demand for 
the product. Stavnilov teaches an order illustrating story, (p. 7. 1. 24) an 
order for daily activity (p. 7. 1. 20. 1. 23). an order for educational 
tramfaig (p. 7. 1. 18), a sequential indication means (p. 8, 1 1. 19-20), an 
order of usage instruction (p. 1. 1. 20). an order illustrating child caie rips 
(p. 7, 1 1 . 19-20). and an order of sales promotion (p. 12, 1. 2). Therefore, 
it would have been obvious to one having oidinaiy skill in the art at the 
time the invention was made to utilize the orders as taught by Stavnilov in 
the predetennined order of Pargass et al since Stavrulov states at page 1 1. 
lines 11-16 diat this attracts consumer attention and stimulates th^ 
purchase of the product by the consumer. 
Appellant traverses die rejection on grounds d«t (i) die proposed modification fails to 
teach each and every limitation present in fte claim and (u) the motivation provided by 
the Office does not yield die claimed invention. 
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First, Appellant asseits that the hypothetical combination proposed by the Office 
fails to teach or suggest each and eve^^ limitation present As discussed above, Pargass is 
directed, in part, to a variety pack including absoibent articles wherein each absorbent 
article includes at least one graphic thereon, and wherein at least one graphic included on 
each individual absorbent article differs fiom at least one graphic on adjacent absorbent 
articles. Col. 15, lines 44-52. Stavrulov relates to envelopes used to wrap hygienic 
products such as diapers and sanitary. See Abstract. Ihe envelopes bear images in the 
form of text and/or pictures which are not identical. Page 6, lines 10-22. The envelope 
wrapped hygienic products are incorporated into a '^minimal commodity unit." Page 1, 
lines 1 1-12. AppelUnt has found no teaching within Stavrulov about placing images on 
the hygienic article ie.g., diaper) hself. As a resuh, the hypothetical combination of 
Paigass and Stavrulov appears to yield a set of absoibent articles as described by Pargass 
individuaUy wrapped by the envelopes as described by Stavrulov. whei«in each absorbent 
article is wrapped by an envelope bearing a unique image. 

This hypothetical combination of Piogass and Stavrulov foils to teach the 
limhations of the present claim. Specifically, the combination does not yield an 
absorbent product comprising a package and at least n absorbent articles contamed within 
the package, wherein the printed graphic of each of the n absorbent articles is different 
from the graphic of each of the remaining absorbent articles and wherein all of the printed 
graphics of the n absorbent articles have a predetermined association. The OfGce has 
taught a set of absorbent articles (per Pargass) that have repeating graphics where each 
article is individually wrapped by an envelope having differing graphics (per Stavrulov). 
This hypothetical combination fails to address the deficiency of Pargass as presented by 
the Office (e.g., "Pargass et al. disclose the predetermined order includes an order of 
usage instructions but does not expressly disclose an order illustrating stoty. an order for 
dally activity, an order for educational Haining, a sequential indication means, an order of 
usage instniction. an order iUustrating child care tips, and an order of sales promotion"). 

Second, the Office states that motivation to combme the references is provided by 
Stavrulov at page 1 1. lines 1 1-16 Complementation of the present mventton should raise 
competitiveness of the single use hygienic products, which are made according to the 
invention, thanks to the variety in appearance of products making individual commodity 
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unit, each of which 5s a source of the accessible, useful, interesting, various and 
periodically updated information. There will be stimulus for purchase of such products, 
instead of products without such information."). The motivation provided by Stavmlov is 
directed to the appearance of envelopes wrapping hygienic products and not to the 
appearance of the hygienic products themselves. The Office has provided no motivation 
for why the combination of Stavmlov and Pargass results in Appellant's claimed 
invention. The combination necessarily involves "non-identical images . . . placed on 
surfaces of envelopes.'* Stavrulav^ page 3, lines 24. 

In light of the discussion presented above, a prima facie case of obviousness has 
not been made. 

UL Reliance on Ngai to generally support rejections of Claims 1, 2» 3^ 4, 10, and 
IL 

In response to Appellant's January 23 arguments, the OfBce, in its OfiBce Action 
mailed on April 4, 2006, cited In re Ngai, 367 F.3d 1336, 70 U,S.P.Q.2D 1862 (Fed. Cir. 
2004). While the Office has not presented an explanation of the relevance of Ngai to the 
present application, to die rejection(s) Ngai supports, or to the claim(s) which Ngai 
pertains, it appears tfiat Ngai is generally being used by the OfBce to support its rejections 
of Claims I, 2, 4, 10, and 1 1. However, Appellant asserts that the Office's reliance on 
Ngai is misplaced. 

The Office states. '^Where the only difference between a prior art product and a 
claimed product is printed matter that is not functionally related to the product, the 
content of die printed matter will not distinguish the claimed product fi-om the prior art." 
The Office ignores an important qualifier, **not functionally related." To determine 
functional relation, the Ngai court discussed a prior case, In re GvIacK 703 R2d 1381 
(Fed Cir, 1983). In discussing CulaK the Ngai court analyzes the interrelation between 
the printed matter and the product to produce a new, useful product. Ngai at 1339. In the 
present application, the printed matter (Le.^ a printed graphic) and tilie substrate the 
absorbent article via the component material) are functionally related. The printed 
graphic does not achieve its consumer benefit piuposc without the absorbent articles. The 
absorbent product comprising absorbent articles does not achieve its ^association" benefit 
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without the printed graphic. Appellant asserts that the present application more closely 
resembles Gulak such that there is a functional relation between the product and the 
printed matter. As a result. Appellant asserts that tiie Office's reliance on Ngai is in error. 



In view of the discussion and arguments presented above, it is respectfully 
submitted that Claims 1, 2, 4, 10, and 1 1 have not been properly rejected under 35 U.S,C. 
§ 102(e) or under 35 U.S.C. § 103(a). Appellant respectfully requests tfie Boaixl of Patent 
Appeals and Interferences to reverse the rejection of Claims U 2, 4, 10, and 11 and to 
renuund the application with instructions that these claims be allowed over the cited 
documents. 



SUMMARY 



Respectfully submitted^ 

THE PROCTER & GAMBLE COMPANY 




Signature 
Richard L. Alexander 
Registration No. 52,463 
(513)634-1602 



Date: October 1 1, 2006 
Customer No. 27752 
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CLAIMS APPENDIX 



1. An absorbent product comprising a package and at least a absorbent articles 
contained in the package, wherein n is greater than 10, each of the absorbent articles 
having a body contacting surface and a garment contacting suilace opposing the body 
contacting surface, each of the absorbent articles comprising: 

a component material disposed between the body contacting surface and the 
gannent contacting surface, the component material having a printed graphic which is 
seen through cither the body contacting surface or the garment contacting surface; 

wherein the printed graphic of each of die n absorbent articles is different from the 
graphic of each of the remaining absorbent articles and wherein all of the printed graphics 
of Che n absorbent articles have a predeteimined association. 

2. The absorbent product of Claim I , wherein the predetermined association includes 
a predetermined order and the n absorbent articles are stacked in the package in 
accordance with the predetermined oider. 

4. The absorbent product of Claim 2, wherein the predetermined order is selected 
from the group consisting of an order illustrating story, an order for daily activity, an 
order for educational training, a sequential indication means, an order of usage 
instruction, an order illustratmg child care tips, an order of sales promotion, and 
combinations thereof 

10. The method of Claim 1, wherein the component material is selected from the 
group consisting of a backsheet, a topsheet, an acquisition layer, an absorbent core, and a 
landing zone for waist-£istening means. 

11. The absorbent product of Claim 1, \^rein n is selected from 1 1 to 120. 
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EVIDENCE APPENDIX 



None, 



II 
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RELATED PROCEEDINGS APPENDIX 



None, 
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